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About Us

DVS Advisors LLP, formerly Divakar Vijayasarathy & Associates, is a contemporary tax, legal and financial solutions provider with a specific focus on Direct, International and Indirect taxation. We deliver research based, value added and customized solutions to our diverse clientele spanning from software to the mining industry. We bring together a harmonious blend of Tax, Legal and Financial expertise and provide a single point contact for our client engagements.  

We  have  a  diverse  team  of  professionals  comprising  of  chartered  accountants,  lawyers, cost accountants, bankers and company secretaries with varied industry experience engaging with our clients at various levels. Our values are high quality research based solutions, punctuality and certainty in delivery deadlines and handholding client issues with a personal touch.

Our Core Practice Areas are:
  - 
Structuring Inbound and Outbound investments.

- 
Tax Structuring and Managing tax structures.

- 
Domestic and International tax advisory and litigation.
- 
Transfer Pricing.
- 
Risk Management for Banks and Financial Institutions.
- 
Trust and estate taxation.
- 
Handling complete, end to end international tax and statutory compliance.
- 
RBI and FEMA compliance and litigation.
We are affiliated with the MSI Global Alliance (head quartered in London), one of the top 20 accounting and legal networks in the world having member partners in over 104 countries. We thus have the bandwidth and reach to handle client engagements in more than 100 countries.   It is noteworthy to mention that MSI Global has been voted as the “Association of the Year 2013” by International Accounting Bulletin.
Over the past 7 years of our existence, we have successfully engaged with medium to large enterprises from the following industries, IT and ITES, Manufacturing and Auto Ancillary, Banks and Financial Services, Infrastructure and Mining,   Heavy Equipments, International Retail, FMCG, Management Consultancy, Entertainment and International Fuel Trade.

What is the need for Transfer Pricing?
Where transactions (both international and domestic) are being conducted between related concerns, there is a possibility that they may not be performed on pure commercial basis. At times, such pricing may also lead to shifting taxes from India to a foreign country or from a high tax entity to a low tax entity within India to save on taxes. Please follow the illustration below:

Case A


Case B : To avoid taxes – it is always possible to rearrange the business model in the following manner:




By simply rearranging the business transactions, the Indian exporter is in a position to reduce taxes by a very significant amount. Therefore, to ensure that these transactions are conducted on market oriented commercial terms, the provisions of transfer pricing are given in Income Tax Act.

What is the intention of Transfer Pricing Provisions under Income Tax Law?

The primary intention is to determine the arm’s length price or reasonable / comparable price for the transaction between related concerns to ensure that there is no revenue loss to the income tax department in India.
What are the types of transactions which are covered within the ambit of transfer pricing?
Almost all the transactions which have an effect on income, expenditure, asset, liability, losses and profits are covered within the scope of transfer pricing. Some of the common transactions covered within the ambit of transfer pricing are as follows:

· Sales 
· Purchases

· Lease rentals

· Interest on loans and borrowings
· Guarantees given and taken

· Capital investments

· Salaries

· Commission

·  Royalty
How do you determine the Arm’s Length Price?
The Law has given five methods and an alternative appropriate method to determine arm's length price. The prescribed methods for the purpose are:

· Transaction net margin method
· Cost plus method
· Comparable uncontrolled price method
· Resale price method
· Profits split method
· Any other method as may be considered appropriate
What are the compliance requirements for the purpose of Transfer pricing?
Every concern, which is covered under the ambit of transfer pricing is expected to maintain/ comply with the following documentation requirements:

· Transfer Pricing Study Document
· Report of a chartered accountant 

What is a Transfer pricing study document?

A transfer pricing study document is a detailed document which 
· Description of the ownership structure

· Profile of the multinational group 

· Broad description of the business 

· Nature and terms (including prices) of international transactions

· Description of the functions performed, risks assumed and assets employed or to be employed 
· Record of the economic and market analysis, forecasts, budgets or any other financial estimates 
·  Record of uncontrolled transactions taken into account for analysing their comparability
· Record of the analysis performed to evaluate comparability 
· Description of the methods considered 
· Record of the actual workings carried out for determining the arm’s length price

· Assumptions, policies and price negotiations
· Details of the adjustments
· Any other information, data or document as may be considered relevant
Is it mandatory for a transfer pricing study document to be maintained by all concerns or what is the minimum threshold for maintenance of transfer pricing documentation?

· For domestic transactions – the minimum threshold is Rs 5 crores of aggregate transactions with related concerns
· For international transactions – the minimum threshold is Rs 1 crore1 of aggregate transactions with related concerns

What are the consequences of non maintenance of transfer pricing documentation and non submission of Chartered Accountants report?
	Offence
	Penalty

	Non maintenance of transfer pricing records and documents
	2% of the value of the transaction with related concern

	Failure to furnish report of a chartered accountant
	Rs 1 lakh

	Failure to furnish documents to the Assessing officer or Commissioner Appeals
	2% of the value of the transaction with related concern


An assessee has conducted a related party sale transaction at Rs 100 per unit however the arm's length price after verifying the records and comparable transactions is Rs 105 per unit. What would be the implications?
Where there is a difference between the transaction price and arm's length price, such difference shall be referred to as “Transfer pricing adjustment”. Transfer pricing adjustment is generally a direct addition to the net income of the assessee and no deductions are available on such adjustment.  
In this case, the difference between of Rs 5 shall be regarded as transfer pricing adjustment.
Is there any change in implications if the transfer pricing adjustment is mandated consequent to a conclusion framed by the income tax department?

 Transfer pricing adjustments are of two types:
· Adjustments made by the assessee voluntarily: In this case the amount of adjustment shall be directly added to the net income of the assessee.

· Adjustments made by the department: In this case the amount of adjustment shall be directly added to the net income of the assessee. Simultaneously penal proceedings may be initiated against the assessee by the tax department. 
· Is there any assurance that once a transfer pricing study is done, there would be no further adjustment by the income tax department?

· A transfer pricing study document is, in our opinion, the arm's length price of the transaction under consideration. The document is a mandatory compliance which needs to be adopted and must be scientifically done to ensure the arm's length price determined. However there are many areas of subjectivity involved in a transfer pricing study while determining the arm's length price. Hence a transfer pricing study may not be an assurance from litigation however the assessee has a great case to defend if the transfer pricing study is comprehensive. 

Is there a simpler way of complying with Transfer pricing regulations?
Yes, the Income tax department has recently introduced safe harbour regulations wherein concerns operating in certain specified industries can avail the benefit of simplified compliance if they offer the margins prescribed in the rules.
What are the industries and the respective margins specified for the purpose of Safe Harbour Rules?

	Eligible International assessee
	Circumstance
	Limit

	
	Value of transaction
	Operating margin / Rate charged

	Software development services / ITES


	Upto Rs  500 crores
	>= 20%

	
	Above Rs 500 crores
	>= 22%

	KPO services


	No limit
	>= 25%

	Contract R&D services, relating to software development
	No limit
	>= 25%

	Contract R&D services, relating to generic pharmaceutical drugs
	No limit
	>= 25%

	Manufacture and export of Core auto components
	No limit
	>=12%

	Manufacture and export of non core auto components 
	No limit
	>=8.5%

	Intra group loans
	Upto Rs  50 crores
	Base rate of SBI plus 150 basis points

	
	Beyond Rs 50 crores
	Base rate of SBI plus 300 basis points

	Corporate Guarantee
	Upto Rs  100 crores
	2%

	
	Beyond Rs 100 crores
	1.75%


Do you need to maintain transfer pricing documentation and submit auditor’s report once you opt for the safe harbour scheme?

Yes, even where an assessee opts for the simpler scheme of safe harbour, it is mandatory for the assessee to maintain the transfer pricing documentation. 
Is there a way to have certainty in transfer pricing assessment?
Yes, there is an option called “Advance Pricing Agreement”. An advance pricing agreement is a prior agreement between the income tax department and the tax payer assessee about the international transaction under consideration. Through this agreement, both the assessee and the department agree on the commercial terms and conditions including the pricing and resultant taxable margins in India. An advance pricing agreement lends substantial certainty to the entire process of transfer pricing assessments.

How long does it take for obtaining an advance pricing agreement?

Advance pricing agreement regime in India is still new and is evolving. India is one of the latest entrants in this space and is already doing well compared many developed economies. Based on our past experience and interactions with the department, we are of the opinion that it would take atleast 12-18 months for successful conclusion of an advance pricing agreement. 

Is advance pricing agreement an option available to all assessees subject to transfer pricing?   
The law does not restrict the applicability advance pricing agreements to a certain section of the assessees. However, given the initial statutory costs involved, we are of the opinion that advance pricing agreements would make commercial sense if the value of the international related transactions exceeds Rs 20 crore annually. 
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